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STATE OF ITEI{ YORK
STATE TAX COltllISSIott

I

For a Redctetrlnation of a lleflclency or
a Refnnd of Personal Income t

ATFIDAYII OT UTU.ilC
OF XNICE OT DECISIOX
BY (CER?rrrDL) Hrrr,

Taxee under Arttcle(s) fO of the
Tax law for the (year(s) Lg57 & 1959 s

State of l[en York
Gounty of Albany

Marttra Frrnaro , belng duly onornl depoaee and rayr that

she is an employee of the llepartnent of Taxatlon and Flnanccr ocr 18 yeare of

ager and that on the 21st day of August t L972, shc rcrvcd thc wlthla

Notlce of Decislon (or Deterralnatlon) by (ccrttfled) nall, up,ou Samuel- A. Seaver

(repreeertative of) the petltloncr tn thc rlthtn

proceedingl by enclooing a true copy thcreof Ln a seeurely aealeil poatpatd

wrapper addresged as follorsr Samuel A. Seaver

$il $::li $$"$:'n 1oo2r
and by depoelting sme encloeed in a postpald properly addreescd rrapper ln a

(post offl.ce or offl.cl.al deposltory) under the excluclvc care end curtedy of

the tlnlted Statec Post Offlce Delnrbc'nt wlthln the State of lfcr lork.

Ttrat deponent fqrther eayc that the sald addrecace ta thc (rctrncecutatlve

of) petltloner herel.n and that the addrcss set f,orth on tald rrtPP€r lc the laet

known addrese of the (re;nreeentatlvc of thc) Irctltloner.

Svorn to before ne thlg

2LsL day of August

In thc l.lattcr of the Petltlon

of

SAII{UEL A. SEA\ZER

,  Lq2 .



STATE OT TEW YORK
STATE TAX CO}OIISSIO}I

In thc ldattcr of the Petltlon
3

of

SAI4UEI, A. SEAVER :

:
For a Redctermlnatlon of a lleflclency or
a Refirnd of Personal Income 3
Taxee under Arttcle(s) 16 of thc
Tax Iaw for the (Year(s) L957 & 1959 3

State of llen York
County of Albany

Martha Funaro , belng duly anornl depoaec and rayt that

she ls an employee of the llepartnent of Taxatlon and Fl.nanccr ovcr 18 yeare of

s8er and that on the 2lstday of August , L972 I shc cervcd the wlthln

lfotice of llecielon (or DeEentrlnatlon) by (ccrtlfted) nall upon Harry Rebell, C. P.A.

(repreeentative of) the petltloner ln thc rithln

proceedlngr by encloalrg a true copy thcreof ln a securely realed portpald

wrapper addrcesed as folloys: Harry Rebell, C.P.A.

*:''T:H: fi$";:'n rooo6
and by depoaltlng eme errclosed Ln a postpel.d properly addresccd rrapper ln a

(post offlce or offlclal delnsttory) under the exeluglvc care end eurtody of

the llntted States Post Offlce Delnrtlc'nt wtthln the State of lfcr IorL.

ltrat deponent frrther BayE that the rald addresree to thc (rcprcecutatlve

of) petltl.oner hereln and that the address eet furth on aal.d yralrpcr 1l the lart

known addrese of the (rqneeentatl,vc of thc) lntltlmer.

AFFIIIAVII 0f HtILne
0F x0rrcD 0r DEcIsIox
BY (cERUrrED) lorl,

Snora to before ne thlg

2IsE^ day of August ,  L97Z



STATE TAX COMMISSION

N O R M A N  F ,  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOlvt 2l4A

STATE CAMPUS
ALBANY, N. Y. I2E7

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 , 6 , 7

htf4f Albany, New York

*ilnrs 81f l9?t

lnml l. lrrvrr
8t? ti.Sfh lr-w
Ir tbdr' :t Sfi[

lrrr fr. 3**tr;

roo3l

Please take notice of the gltffitl$il
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to tltlil t?i
the Tax Law any proceeding in court to review an adverse decision

tlATl TAt coMrats3tot

I{EAiITE UilIT

EDUARO ROOK

3lcigt^iY to
coMMiltttoll

A00ig!! YOUi iEPLY TO

of

must be commenced within 9l0 netf
the date of this notice.

after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

HEARING OFFICER

Petit ioner's Representative
Law Bureau

'ruly 
yours,

AD-L.12 (7 /70'.)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applications

o f

SATVIUEL A. SEAVER

for Revision or for Refund of Personal
Income Taxes under Art icle 16 of the
Tax Law for  the Years 1957 and 1959.

DETERMINATION

Applicant, Samuel A. Seaver, has f i led applications for revision

or refund of personal income taxes under Art icle 16 of the Tax Law

for  the years 1957 and 1959.  A formal  hear ing was held before Paul  B.

Coburn, Hearing Off icer, at the off ices of the State Tax Commission,

80 Centre Street ,  New York,  New York on December 16,  1971,  ?t  9 :15 A.M.

Appl icant  appeared by Harry  Rebel l ,  C.P.A.  and by Morr is  Cohen,  C.P.A.

Ttre Income Tax Bureau. appeared by Edward H. Best, Esq., (Francis X.

Boy lan ,  Esq .  ,  o f  Counse l ) .

ISSUE

Were applicant,

income taxes for ttre

Samuel  Seaver 's  c la ims for

years L957 and 1959 t imely

FINDINGS OF'FACT

refund of personal

f i l ed?

I .  On September 27,  L967,  appl icants ,  Samuel  A.  Seaver  and

Beatrice Seaver, executed and f i led with the fnternal Revenue Service

Form 2297 "Waiver  of  Statutory  Not i f icat ion of  Cla im Disa l lowance"

in connection with the taxable years L957 through 1960. Simultan-

eously they f i led Internal Revenue Service Form 8?O-AD "Offer of

Waiver of Restrict ions on Assessment and Collection of Deficiency

in Tax and of Acceptance of overassessment" in connection with the

taxable years 1957 through 1959. They offered therein to accept,

as correct ,  overassessments of  $5,591.99 for  t t re  year  L957 and

$2 ,065 .87  fo r  t he  yea r  L959 .
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2. On or about October 23, L967, they received from the

Internal Revenue Service Form L-85, wherein they hrere advised that

their account for the years L957 through 1960 would be adjusted in

accordance with the agreement contained in Form 870-AD and that a

refund would be made. Threy were also advised that since they had

f i led Form 2297 they would not  receive of f ic ia l  not ice of  d isa l low-

ance of a port ion of their claim for refund.

3.  on May 6,  1968,  appl icant ,  Samuel  A.  Seaver ,  f i led wi th

the fncome Tax Bureau, applications for revision or refund of

personal income taxes for the years 1957 and 1959. Attached to

said applications were Forms IT:I15 "Notice of Ctrange in Taxable

Income by United States Treasury Department Pursuant to Section

367 and 659 of the New York State Tax Law". He requested refunds

for  sa id years on a l l  o f  sa id forms.  AIso at tached to sa id appl ica-

t ions were. copies of Internal Revenue Service Forms L-85, 870-AD

and 2297 previously referred Lo.

4. On July 18, 1968, the Income Tax Bureau denied applicant,

Samuel Seaver's claims for refunds for the years L957 and 1959 upon

ttre grounds ttrat t tre claims for refund were not t imely f i led.

coNcLvgroNs oF LAw

A. Ttrat the execution of Form 870-AD on September 27, L967,

by petit ioners, Samuel A. Seaver and Beatrice Seaver, wherein they

waived restr ict ions on the t ime for assessment and agreed not to

seek a refund other than for the amount of overassessment shown for

ttre years 1957, L958 and 1959, and the accept,ance thereof by the

Internal Revenue Service on October 23, L967, did not constitute

a closing agreement in accordance with section 7l2L of the 1954

Internal Revenue Code. Ttrey had the right to maintain on action

for an add.it ional refund. in spite of their agreement with the

Internal Revenue Service. TLrey were not equitably estopped from

maintaining such an action. Uinta l ivestock Corp. v, United, States
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o f  Amer i ca  355  F .  2d .  76L ,  66 - l  usTc  9193  ( fo tU  C i r ,  L966) .  TL re i r

time to commence suctr an action would not have expired until

September 27, L969, pursuant to fnternal Revenue Service Form 2297

f i led s imul taneously  wi th  Form 870-AD. fherefore,  on May 6,  1968,

when pet i t ioner  Samuel  Seaver  f i led IT-115's  and appl icat ions for

refund of New York State personal income tax for the years L957

and L959 there had been no "f inal determination" of their federal

taxable income for said years in existence in accordance with the

meaning and intent of section 367 (2) of the Tax Law, and thus tr is

refund c la ims were t imely  f i led.

B. Tkrat the application of Samuel A. Seaver is granted to the

extent of determining that his refund claims for the years 1957 and

1959 were t imely f i led and the case is remanded to the Income Tax

Bureau for consideration of his substantative claims.

DATED: Albany, New York

,a2vr**4t, i*4
STATE TA)C COMMTSSION

SSIONER

COMMISSIONER


